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X.

REAL PROPERTY LAW

Gulf Oil Corp. v. Chiodo: InterpretingDual Option Leases
Again
Since the nineteenth century, courts have struggled to interpret dual
option provisions in commercial leases containing both a lessee's right of
first refusal and an option for a lessee to purchase the leased premises for
a fixed price.' Generally, an individual, as lessor, and an oil company, as
1. See Comment, ContractInterpretationProblems and the Dual Option Lease, 14 WM.
& MARY L. REv. 457, 457 (1972) (discussing split of authority concerning construction of dual
option leases); Annotation, Construction and Effect of Options to Purchase at Specified Price
and at Price Offered by Third Person, Included in Same Instrument, 22 A.L.R.4
1293,
1294-95 (1983 & Supp. 1987) (reviewing split among jurisdictions construing dual option
provisions in leases). A dual option lease contains both a fixed price option and a right of
first refusal. 49 AM. JuR. 2D Landlord and Tenant § 370 (1970 & Supp. 1987). A right of
first refusal provision in a lease gives a lessee the right to match any offer made by a third
party to purchase the leased property. IA A. CoRBIN, CORBIN ON CONTRACTS § 261 (2d ed.
1963 & Supp. 1971) (hereinafter CORBIN). Parties to a lease also refer to a right of first refusal
as a first right to buy or a right of preemption. 49 AM. JuR. 2D Landlord and Tenant § 370
(1970 & Supp. 1987). A right of first refusal generally includes a provision requiring the lessorowner to notify the lessee of any offer from a third party to purchase the demised premises
which the owner intends to accept. CoRaN, supra, at § 261. If the lessee declines to match
the third party offer, the owner may sell the leased property to the third party at the offered
price. Id. Therefore, a right of first refusal restricts an owner's ability to transfer property.
Id. Although commonly known as an option, the right of first refusal is a preemptive right
that operates if the owner intends to accept a third party's offer. Id.
In contrast, a fixed price option is an irrevocable offer by the lessor to sell the leased
property to the lessee at a specific price during the term of the lease. CoRBIN, supra at § 259.
Before signing a lease containing a fixed price option, the parties negotiate the fixed price
amount for the leased property and include the price in the lease. 49 AM. Jom. 2D Landlord
and Tenant § 367 (1970 & Supp. 1987). When the lessee exercises the fixed price option, the
lease becomes a contract for the sale of land. Id. See generally 11 S. WnuSTON, A TRaAnsa
ON TE LAW OF CONTRACTS § 1441A (3d ed. 1968 & Supp. 1987) (summarizing distinctions
between fixed purchase option and right of first refusal).
Parties to a lease containing dual option provisions often dispute the enforceability -of
dual option provisions. See infra notes 3-7 and accompanying text (describing parties' dispute
over enforceability of dual option provisions in leases). The lessor typically argues that dual
options operate conjunctively and notice of the lessor's intent to accept a third party offer
extinguishes the lessee's right to purchase the property under the fixed price option. See infra
note 6 and accompanying text (discussing lessor's refusal to convey lease property to lessee
under fixed price option). In contrast, the lessee contends that the dual option provisions
operate independently and, therefore, the lessee retains the right to exercise the fixed price
option even though the lessor gave the lessee notice of the lessee's right to exercise the right
of first refusal. See infra note 5 and accompanying text (discussing lessee's refusal to exercise
right of first refusal). Courts have interpreted dual option provisions with divergent results.
Compare Shell Oil Co. v. Blumberg, 154 F.2d 251, 253 (5th Cir. 1946) (holding that lessee's
failure to exercise right of first refusal extinguishes fixed price option where lease stated that
lessee's failure to exercise either option would not affect lessee's rights in lease or in the estate
created under the lease); Manasse v. Ford, 58 Cal. App. 312,
-, 208 P. 354, 356 (1922)
(holding that lessee's failure to purchase leased property under right of first refusal extinguishes
fixed price option); Harding v. Gibbs, 125 IlI. 85, 89, 17 N.E. 60, 62 (1888) (holding that

WASHINGTON AND LEE LAW REVIEW

[Vol. 45:8.19

lessee, enter into a dual option lease agreement, typically a standardized
lease form provided by the lessee. 2 Controversy often arises between the
parties after a third party Offers to purchase the leased property.3 If the
third party's offer is acceptable to the lessor, the right of first refusal
provision requires the lessor to give the lessee the first right to purchase
the leased premises on the same terms and conditions as the third party
offer. 4 However, upon receiving notice of a third party offer for an amount

lessor's sale of leased premises to third party after lessee declined to exercise right of first
refusal extinguished fixed price option); Northwest Racing Ass'n. v. Hunt, 20 11. App. 2d
393, 399, 156 N.E.2d 285, 288 (1959) (holding that lessee's failure to exercise right of first
refusal after receiving notice of third party offer extinguished fixed price option) and M & M
Oil Co. v. Finch, 7 Kan. App. 2d 208, 213, 640 P.2d 317, 321 (1982) (holding that dual option
provisions operate conjunctively unless lease expressly states that fixed price option takes
precedence over right of first refusal); Amoco Oil Co. v. Kraft, 89 Mich. App., 270, 273-74,
280 N.W.2d 505, 508 (1979) (holding that dual option provisions continue to remain independently viable until one option vests, thereby extinquishing non-vested option); with Powertest
Corp. v. Evans, 665 F. Supp. 134, 139-40 & nn.5-6 (D. Conn. 1986) (holding that fixed price
option in dual option lease is not extinguishable during term of lease because lease stated that
exercise of right of first refusal would not prejudice lessee's right to fixed price option);
Sinclair Refining Co. v. Clay, 102 F. Supp. 732, 734-35 (N.D. Ohio 1951) (holding that right
of first refusal does not extinguish fixed price option because fixed price option is covenant
that runs with land), aff'd, 194 F.2d 532 (6th Cir. 1952); American Oil Co. v. Ross, 390 So.
2d 90, 92 (Fla. Dist. Ct. App. 1980) (holding that dual option provisions operate independently
where supplemental agreement to lease stated that lessee's right to exercise fixed price option
continued despite lessee's failure to exercise right of first refusal or any change in interest of
lease); Conroy v. Amoco Oil Co., 374 So. 2d 561, 563 (Fla. Dist. Ct. App. 1979) (holding that
dual option provisions operate independently where lease expressly stated that sale of leased
land would not affect lessee's right to exercise dual option provisions); Texaco, Inc. v. Creel,
310 N.C. 695, 704, 314 S.E.2d 506, 511 (1984) (holding that lessor must convey property to
lessee for fixed price even if lessee declined to match third party offer); Amoco Oil Co. v.
Snyder, 505 Pa. 214,
-, 478 A.2d 795, 798-99 (1984) (holding that where lease contained
no language explicitly modifying fixed price option, lessee could exercise fixed price option
even though lessee declined to exercise right of first refusal); Butler v. Richardson, 74 R.I.
344, -,
60 A.2d 718, 722 (1948) (holding that fixed price option operates independently of
right of first refusal and latter is supplement to fixed price option). See generally Note,
Contract Law-Fixed Price Option vs. Right of First Refusal: Construction of a Dual Option
Lease-Texaco, Inc. v. Creel, 7 CAMPBELL L. REv. 349, 352-58 (1985) (reviewing judicial
constructions of enforceability of fixed price option in dual option lease).
2. See, e.g., Conroy v. Amoco Oil Co., 374 So. 2d 561, 565 (Fla. Dist. Ct. App. 1979)
(oil company provided standardized lease form entered into with individual); M & M Oil Co.
v. Finch, 7 Kan. App. 2d 208, 208, 640 P.2d 317, 318 (1982) (same); Amoco Oil Co. v. Snyder,
505 Pa. 214,
-, 478 A.2d 795, 796 (1984) (same); see also Comment, supra note 1, at 457
(stating that oil company generally prepares standardized lease when oil company leases land
from individual property owner).
3. See, e.g., American Oil Co. v. Ross, 390 So. 2d 90, 91 (Fla. Dist. Ct. App. 1980)
(controversy arose after third party offered lessor amount for leased premises greater than
fixed price option contained in dual option lease); Texaco, Inc. v. Creel, 310 N.C. 695, 698,
314 S.E.2d 506, 507-8 (1984) (same); Crowley v. Texaco, Inc., 306 N.W.2d 871, 873 (S.D.
1981) (same).
4. See CoaIN, supra note 1, at § 261 (stating that under right of first refusal option,
lessor cannot sell leased property to third party without first offering property to lessee under
same terms and conditions as third party offer).
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greater than the fixed price available to the lessee under the dual option
lease, the lessee typically declines to exercise the right of first refusal,
choosing instead to purchase the leased property under the fixed price
option.5 The lessor refuses to sell the leased property to the lessee for the
fixed price contained in the lease. 6 Accordingly, litigation arises because the
parties to the lease dispute the relationship between the dual option provi7
sions.
Jurisdictions have interpreted dual option provisions in leases with
varying results.' Some courts interpret the components of dual option
provisions in leases independently. 9 These courts hold that notice of a

5. See, e.g., Shell Oil Co. v. Prescott, 398 F.2d 592, 593 (6th Cir. 1968) (lessee declined
to match third party's offer to purchase leased property for $50,000 because lessee could
purchase leased property for $32,500 under fixed price option), cert denied, 393 U.S. 1017
(1969); American Oil Co. v. Ross, 390 So. 2d 90, 91 (Fla. Dist. Ct. App. 1980) (lessee declined
to match third party's offer to purchase leased property for $285,000 because lessee could
purchase property for $150,000 under fixed price option); Amoco Oil Co. v. Snyder, 505 Pa.
214, -, 478 A.2d 793, 797 (1984) (lessee declined to match third party's offer to purchase
leased property for $75,000 because lessee could purchase property for $45,000 under fixed
price option).
6. See, e.g., Shell Oil Co. v. Prescott, 398 F.2d 592, 593 (6th Cir. 1968) (lessor disputed
lessee's right to purchase leased premises under terms of fixed price option after receiving
third party offer greater than fixed price in lease), cert denied, 393 U.S. 1017 (1969); American
Oil Co. v. Ross, 390 So. 2d 90, 91 (Fla. Dist. Ct. App. 1980) (lessor refused to sell leased
premises under terms of fixed price option after receiving third party offer greater than fixed
price in lease); Amoco Oil Co. v. Snyder, 505 Pa. 214, -,
478 A.2d 793, 797 (1984) (lessor
refused to convey leased property to lessee under terms of fixed price option after receiving
third party offer greater than fixed price in lease).
7. See, e.g., Shell Oil Co. v. Prescott, 398 F.2d 592, 593 (6th Cir. 1968) (parties'
dispute over relationship between dual option provisions in lease resulted in litigation), cert
denied, 393 U.S. 1017 (1969); American Oil Co. v. Ross, 390 So. 2d 90, 91 (Fla. Dist. Ct.
App. 1980) (same); Amoco Oil Co. v. Snyder, 505 Pa. 214, -, 478 A.2d 793, 797 (1984)
(same).
8. See supra note I (indicating split among courts interpreting dual option provisions).
9. See, e.g., Shell Oil Co. v. Prescott, 398 F.2d 592, 594 (6th Cir. 1968) (holding that
dual option provisions operate independently throughout lease's duration when lease states
that lessee's exercise of right of first refusal will not prejudice fixed price option), cert denied,
393 U.S. 1017 (1969); Powertest Corp. v. Evans, 665 F. Supp. 134, 139-40 & nn.5-6 (D. Conn.
1986) (holding that fixed price option in dual option lease is not extinguishable during term
of lease because lease stated that exercise of right of first refusal would not prejudice lessee's
right to fixed price option); Sinclair Refining Co. v. Clay, 102 F. Supp. 732, 734-35 (N.D.
Ohio 1951) (holding that right of first refusal does not extinguish fixed price option because
fixed price option is covenant that runs with land), aff'd, 194 F.2d 532 (6th Cir. 1952); Texaco,
Inc. v. Creel, 310 N.C. 695, 704, 314 S.E.2d 506, 511 (1984) (holding that lessor must convey
property to lessee under terms of fixed price option even' if lessee declined to match third
'party); Conroy v. Amoco Oil Co., 374 So. 2d 561, 564 (Fla. Dist. Ct. App. 1979) (holding
that dual option provisions operate independently where lease expressly stated that sale of
leased land would not affect lessee's right to exercise dual option provisions); American Oil
Co. v. Ross, 390 So. 2d 90, 92 (Fla. Dist. Ct. App. 1980) (holding that dual option provisions
operate independently where supplemental agreement to lease stated that fixed price option
remained operative after lessee failed to exercise first refusal option or lessor's interest in lease
changed); Amoco Oil Co. v. Snyder, 505 Pa. 214, -,
478 A.2d 793, 798 (1984) (holding
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lessee's right of first refusal does not extinguish the lessee's fixed price
option contained in the same lease because the two options establish separate
and distinct rights that a lessee can exercise at any time during the term of
the lease.' 0 Other courts hold that the two provisions in a dual option lease
operate in conjunction with each other." Accordingly, these courts hold
that when a lessor gives a lessee notice of the lessee's right to exercise a
right of first refusal, the lessee may no longer exercise the fixed price
option. 12 Recently, in Gulf Oil Corp. v. Chiodo,3 the United States Court
of Appeals for the Fourth Circuit considered for the first time whether to
interpret the components of dual option provisions independently or con14
junctively.
In Chiodo Gulf Oil Corporation (Gulf) leased certain real property
from Mr. and Mrs. Chiodo using a standardized lease form. 5 Under the

that dual option provisions operate independently unless language in lease explicitly states that
,
fixed price option terminates before lease expires); Butler v. Richardson, 74 R.I. 344,
60 A.2d 718, 722 (1948) (holding that fixed price option operates independently of right of
first refusal); Crowley v. Texaco, Inc., 306 N.W.2d 871, 875 (S.D. 1981) (holding that dual
option provisions are independent and when lessee exercised fixed price option lease became
a bilateral contract and prevented lessor from selling leased premises to third party).
10. See supra note 9 (listing courts holding that dual option provisions in leases operate
independently and that notice of lessee's right of first refusal does not extinguish lessee's
option to exercise fixed price option).
11. See, e.g., Shell Oil Co. v. Blumberg, 154 F.2d 251, 253 (5th Cir. 1946) (holding that
dual option provisions in a lease operate conjunctively even though language in lease stated
that lessee's failure to exercise either option would not affect lessee's right in lease); Manasse
-, 208 P.2d 354, 356 (1922) (holding that lessee's failure to
v. Ford, 58 Cal. App. 312,
purchase leased property under right of first refusal extinguishes fixed price option); Harding
v. Gibbs, 125 Ill. 85, 89, 17 N.E. 60, 62 (1888) (holding that lessor's sale of leased premises
to third party after lessee declined to exercise right of first refusal extinguished fixed price
option); Northwest Racing Ass'n. v. Hunt, 20 Ill. App. 2d 393, 399, 156 N.E.2d 285, 288
(1959) (holding that lessee's failure to exercise right of first refusal after receiving notice of
third party offer extinguished fixed price option); M & M Oil Co. v. Finch, 7 Kan. App. 2d
208, 213, 640 P.2d 317, 321 (1982) (holding that dual option provisions operate conjunctively
unless lease expressly states that fixed price option takes precedence over right of first refusal);
Amoco Oil Co. v. Kraft, 89 Mich. App. 270, 274, 280 N.W.2d 505, 507-8 (1979) (holding
that lessee's failure to exercise right of first refusal extinguishes lessee's fixed price option);
Bobali Corp. v. Tamapa Co., 235 Pa. Super. 1, 10, 340 A.2d 485, 490 0975) (holding that
notice of third party offer terminated lessee's option to purchase leased premises for fixed
price).
12. See supra note 11 (listing courts holding that dual option provisions operate conjunctively and that lessor's notice of third party offer for leased premises extinguishes the
lessee's right to exercise fixed option provision).
13. 804 F.2d 284 (4th Cir. 1986).
14. Gulf Oil Co. v. Chiodo, 804 F.2d 284, 285 (4th Cir. 1986).
15. Id. at 284. In Chiodo American Oil, Gulf's predecessor in interest provided the
company's standardized form for the parties' lease agreement. Id. In 1965 the Chiodos entered
into the lease agreement with American Oil Company leasing certain property owned by the
Chiodos in Morgantown, West Virginia. Id.; Gulf Oil Corp. v. Chiodo, No. 85-0027-C, slip
op. at I (N.D.W. Va. Oct. 28, 1985). The lease contained a provision for a five year term
with options for American Oil, or its successors in interest, to renew the lease for three
consecutive five year periods. Chiodo, 804 F.2d at 284. Accordingly, the lease could continue
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fixed price option of the dual option lease, Gulf could purchase the leased
property at any time during the term of the lease for $40,000.16 In addition,
the lease contained a clause stating that the lessee's failure to exercise the
right of first refusal would have no effect on the continuing vitality of the
terms and conditions of the lease (hereinafter referred to as the Terms and

Conditions Clause).' 7 In 1984 Mrs. Chiodo notified Gulf that she intended

to accept a third party's offer to purchase the leased property for $121,000.00

unless Gulf exercised Gulf's right of first refusal. 8 Gulf, however, informed
Mrs. Chiodo that Gulf intended to exercise the fixed price option under the
lease.' 9 Refusing to sell the leased property to Gulf for the fixed price, Mrs.
Chiodo contended that Gulf's receipt of notice of the third party's offer

extinguished Gulf's fixed price option under the lease. 20 Gulf subsequently
brought an action against Mrs. Chiodo in the United States District Court
for the Northern District of West Virginia seeking specific performance of

2
the fixed price option found in the lease. '

The district court in Chiodo held that the dual option provisions in the

lease between Gulf and Mrs. Chiodo operated conjunctively.22 The court

until 1985. Id. Gulf, an operator of retail gasoline stations, acquired American Oil's right,
title and interest in the lease during the third extension period of the lease in 1982. Id. Mr.
Chiodo died before Gulf acquired American Oil's interest in the lease. Id.
16. Chiodo, 804 F.2d at 285. In Chiodo section six of the lease between Mrs. Chiodo
and Gulf described the terms of the dual option provisions. Chiodo, slip op. at 1-2. The fixed
price option in the lease gave the lessee the option of purchasing the leased property for the
sum of $40,000 at any time during the term of the lease or during any extensions of the lease.
Chiodo, 804 F.2d at 284 n.*. The lease required the lessee to notify the lessor before exercising
the fixed price option of the lessee's election to purchase the leased premises for the fixed
price contained in the lease. Id.
17. Chiodo, 804 F.2d at 284-85 n.*. In Chiodo section six of the lease between Mrs.
Chiodo and Gulf described the lessee's right of first refusal. Gulf Oil Corp. v. Chiodo, No.
85-0027-C, slip op. at 1-2 (N.D.W. Va. Oct. 28, 1985). The lease provided that during the
term or extension of the lease, the lessor agreed that if the lessor decided to offer the leased
property for sale or to accept a third party offer to purchase the leased premises, the lessor
would give the lessee ninety days written notice of the offer. Chiodo, 804 F.2d at 284-85 n.*.
The lease stated that the notice must include all terms and conditions of the offer to provide
the lessee with the opportunity to match the offer. Id. In addition, the lease stated in a
separate clause that if the lessee declined to exercise the right of first refusal, the lease and
all *ofits terms and conditions would remain in full force and effect (Terms and Conditions
Clause). Id. Under the Terms and Conditions Clause, the lessor or any successor in interest
of the leased property agreed to be bound by the terms and conditions in the lease. Id. Should
the lessor fail to sell the leased property to any third party offering to purchase the leased
property, the lessee retained the right to exercise the right of first refusal. Id.
18. Id.at 285.
19. Id.
20. Id.
21. Id. at 284.
22. Id. In Chiodo Gulf brought an action against Mrs. Chiodo in the United States
District Court for the Northern District of West Virginia seeking specific performance of the
fixed price option in the lease. Id. Based on the court's review of cross motions for summary
judgment, the district court in Chiodo held that notice of Gulf's right of first refusal preempted
Gulf's option to purchase the leased property for a fixed price Id.Chiodo was a case of first
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reasoned that when Mrs. Chiodo gave notice to Gulf of her intent to accept
a third party's offer Gulf's right of first refusal vested. 23 The court stated
that the vesting of Gulf's right of first refusal extinguished Gulf's option
to exercise the fixed price option.? Accordingly, the district court held that
Gulf could not exercise the fixed price option in the lease after the right of
25
first refusal had vested.
In holding that the vesting of the right of first refusal extinguished the
fixed price option, the district court in Chiodo analyzed the language of
the contract in light of the intent of the parties during the lease negotiations.2 6 The district court stated that the language of the lease contained no
provision indicating that the parties intended to place a ceiling on the
property's sale price. 27 The district court reasoned that the fixed price option
in the lease represented the value of the leased land at the time the parties
entered into the lease.? In addition, the district court reasoned that if Gulf
and the Chiodos had intended for the exercise of the right of first refusal
to extinguish the fixed price option, Gulf would never exercise the right of
first refusal unless the price fixed in the lease was greater than the price
offered by a third party purchaser.? The court further stated that Mrs.
Chiodo could not have intended for the fixed price option to freeze the
value of the leased premises during the term of the lease because the value

impression in West Virginia. Id. at 285; see infra notes 23-35 and accompanying text (discussing
Chiodo court's reasoning in holding that notice of Gulfs right of first refusal preempted
Gulfs option to purchase leased property for fixed price).
23. Gulf Oil Corp. v. Chiodo, No. 85-0027-C, slip op. at 9 (N.D.W. Va. Oct. 28, 1985).
In Chiodo the district court did not define the term vesting. However, one court defined a
vested option as an option that the lessee may immediately exercise once the lessee has followed
the procedures and conditions outlined in the lease. See Amoco Oil Co. v. Kraft, 89 Mich.
App. 270, 275 n.3, 280 N.W.2d 505, 508 n.3 (1979) (describing the concept of a vested option).
Thus, a right of first refusal provision becomes vested when the lessor gives the lessee notice
of the lessor's intent to accept a third party offer. Id. Likewise, the fixed price option becomes
vested when the lessee, pursuant to the lease, gives the lessor notice of the lessee's intent to
purchase the leased premises for the fixed price. Id. Thus, both the fixed price option and
right of first refusal provision are viable or could be exercisable by the lessee during the term
of the lease. Id. However, once either option vests, the other option is extinguished and the
vested option constitutes the only viable option. Id.
24. Chiodo, slip op. at 9.
25. Id. at 9.
26. Id. at 8.
27. Id.
28. Id. The Chiodo district court stated that the fixed price contained in the lease
represented the market value of the leased property in 1965 when the term of the lease began.
Id. The court reasoned, therefore, that the lessee had the option to purchase the leased property
either for the fixed price or at a price any third party would be willing to purchase the
property for during the future term of the lease. Id. But see infra note 47 and accompanying
text (Fourth Circuit in Chiodo stating that fixed price represented Chiodo's estimate of future
appreciation in property's value). Thus, the district court reasoned that the parties included
dual option provisions in the Chiodo lease to account for any future variations in the value
of the leased land. Chiodo, slip op. at 8.
29. Chiodo, slip op. at 8-9.
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of the property might be worth more than the fixed price to a third party. 30
Accordingly, the district court found that the Chiodos and Gulf had included
the right of first refusal in the lease to account for any appreciation in the
3
value of the leased land. '
In holding that notice of the third party's offer extinguished the fixed
price option in the Chiodo lease, the district court noted that if language
in a contract contains two possible meanings, courts prefer an equitable
interpretation that avoids harsh results to the parties.3 2 The court noted that
other jurisdictions have construed fixed price options against the lessee to
avoid forcing the lessor to accept a fixed price less than a third party's
offer to purchase the premises.3 3 Thus, the district court construed the
Chiodo lease against Gulf so that Mrs. Chiodo would not have to accept a
price for the leased premises substantially less than the price the third party
purchaser was willing to pay.3 As a result of the district court's interpre-

30. Id. at S.
31. Id. The district court in Chiodo found that parties include a right of first refusal in
leases containing dual option provisions to account for future fluctuations in the market value
of the leased premises. Id. The court reasoned that a right of first refusal permitted a lessee
to purchase leased property at any price a third party purchaser might offer for the land. Id.
at 9. Thus, the court noted that a right of first refusal protects the lessee's interest in the
leased property. See id. (stating that parties included right of first refusal in Chiodo lease to
retain in lessee right to purchase leased property at property's fair market value).
32. Id. at 5. See, e.g., Price v. Stonega Coke & Coal Co., 26 F. Supp. 172, 178 (S.D.W.
Va. 1938) (holding that courts favor interpretation of contract which effectuates equitable
result), modified, 106 F.2d 411 (4th Cir.), cert. denied, 308 U.S. 628 (1939); Amoco Oil Co. v.
Kraft, 89 Mich. App. 270, 275, 280 N.W.2d 505, 508 (1979) (stating lessee could not force
lessor to accept fixed price for leased property after lessor had purchased property for amount
greater than fixed price).
33. Gulf Oil Corp. v. Chiodo, No. 85-0027-C, slip op. at 9 (N.D.W. Va. Oct. 28, 1985).
In Chiodo the district court noted that the language in the lease describing the dual option
provisions was nearly identical to the wording in leases interpreted by other jurisdictions. Id.
at 6-8. Accordingly, the district court supported its construction of dual option provisions on
the basis of holdings of courts' interpreting similar dual option provisions. Id; see Shell Oil
Co. v. Blumberg, 154 F.2d 251, 252 (5th Cir. 1946) (lease contained language describing dual
option provisions with language similar to lease in Chiodo); Texaco, Inc. v. Rogow, 150 Conn.
401,
-, 190 A.2d 48, 49-50 n.1 (1963) (lease stated that dual option provisions were
continuing and preemptive and lessee's failure to exercise purchase option in one case would
not affect lessee's subsequent use of option); Northwest Racing Ass'n. v. Hunt, 20 Ill. App.
2d 393, 395, 156 N.E.2d 285, 286-87 (1959) (lease stated that both dual option provisions
remained viable if lessee failed to exercise right of first refusal); M & M Oil Co. v. Finch, 7
Kan. App. 2d 208, 213, 640 P.2d 317, 321 (1982) (holding that dual option provisions operate
conjunctively unless lease expressly states that fixed price option takes precedence over right
of first refusal). In addition to supporting its construction of the lease on the basis of other
courts' holdings, the district court noted that courts generally construe ambiguous terms of a
contract against the drafter. Chiodo, slip op. at 5; see supra note 11 (listing courts construing
dual option provisions conjunctively); supra note 2 (indicating that oil company, as lessee,
generally drafts lease agreement). Accordingly, the district court denied Gulf specific performance of the fixed price option in the lease. Chiodo, slip op. at 9.
34. See Chiodo, slip op. at 8-9 (stating that parties include right of first refusal provision
in lease to allow for appreciation in leased property's market value and to avoid freezing value
of land).
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tation of the lease, Gulf appealed the court's decision to the United States
35
Court of Appeals for the Fourth Circuit.
On appeal, the Fourth Circuit reversed the district court's holding,
finding that the dual option provisions in the lease remained independent
until the lease's term expired.a 6 The Fourth Circuit found no language in
the lease that limited the exercise of the fixed price option.3 7 Further the
court stated that the fixed price option constituted a term under the Terms

and Conditions Clause of the Chiodo lease which continued without modification until the lease's term expired.38 Accordingly, the Fourth Circuit
held that Mrs. Chiodo's notice of Gulf's right to exercise the right of first
refusal did not extinguish Gulf's option to purchase the leased property for
39
a fixed price.

In addition, the Fourth Circuit in Chiodo supported the conclusion that
dual option provisions are independent by reasoning that parties include

dual option provisions in a lease for a lessee's benefit. 40 The Fourth Circuit

stated that a lessee's improvements to leased premises often increase the
value of the property during the term of the lease. 4' The court reasoned

35. Gulf Oil Co. v. Chiodo, 804 F.2d 284, 284 (4th Cir. 1986).
36. Id.
37. Id. at 285-86. In Chiodo the Fourth Circuit noted that jurisdictions construing dual
option provisions contra to the Fourth Circuit had found the drafter's use of particular
language in a dual option lease dispositive in the outcome of the court's holding. Id. at 286;
see also Conroy v. Amoco Oil Co., 374 So.2d 561, 564 n.2 (Fla. Dist. Ct. App. 1979) (finding
that split among courts construing dual option leases is based on variations of language
contained in different leases). Therefore, the Fourth Circuit stated that jurisdictions were not
actually split in construing dual option leases because the divergent interpretations of the leases
were based on the particular language the drafter included in a lease. Chiodo, 804 F.2d at
286.
38. Id. at 286; see supra note 17 and accompanying text (describing Terms and Conditions
Clause of Chiodo lease); see also American Oil Co. v. Ross, 390 So. 2d 90, 92 (Fla. Dist. Ct.
App. 1980) (holding that terms and conditions clause preserves fixed price option and noting
that language in lease stated that fixed price option in lease would not be affected if lessor
assigned or sold lessor's interest in lease).
39. Chiodo, 804 F.2d at 285. In holding that notice of Gulf's right to exercise the first
refusal option did not extinguish the fixed price option in the lease, the Fourth Circuit in
Chiodo held that dual options operate independently. Id. In contrast the district court had
held that the dual option provisions were independently viable until one of the options vested.
Gulf Oil Corp. v. Chiodo, No. 85-0027-C, slip op. at 9 (N.D.W. Va. Oct. 28, 1985). However
the Fourth Circuit stated that even if a court adopted the concept of vesting as the district
court had, a fixed priced option must vest when parties sign a contract, rather than when the
lessee has the opportunity to exercise the right of first refusal. Chiodo, 804 F.2d at 285. But
see supra notes 22-35 and accompanying text (describing district court's construction of dual
option provisions). Thus, the Fourth Circuit implicitly agreed with the district court that the
purchase options were independent. Chiodo, 804 F.2d at 285. However, the Fourth Circuit
rejected the district court's determination that the purchase options vested alternatively. Id.
Accordingly, the Fourth Circuit indicated that the dual option provisions remained independent
throughout the term of the lease regardless of whether the lessee exercised the right of first
refusal. Id.
40. Chiodo, 804 F.2d at 286.
41. Id.
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that a lessee would hesitate to make any improvements to the land for fear
of losing the investment to a third party purchaser if the lease did not
preserve the fixed price option throughout the term of a lease. 42 Moreover,

the Fourth Circuit reasoned that if dual option provisions did not operate
independently throughout the term of a lease, the lessor could extinguish
the fixed price option by giving notice to the lessee of the lessor's intent to
accept a third party offer to purchase the leased property. 43 The Chiodo

court held, therefore, that the Chiodo lease preserved Gulf's right to exercise
the fixed price option to protect Gulf's investment in improvements to the

leased premises.4
In holding that Mrs. Chiodo's notice of the third party's offer did not

extinguish Gulf's fixed price option in the dual option lease, the Chiodo
45
court noted that no equitable considerations required a different result.

42. Id. In addition to finding that a fixed price option protects the lessee's investment
in improvements to the leased land, the Fourth Circuit in Chiodo noted that the benefits a
lessee derives from a right of first refusal generally occur during the early term of a long term
commercial lease. Id. The court reasoned that during the first stage of the lease, the lessor is
more willing to sell the property for an amount less than the fixed price option in the lease
because a long term lease encumbers the property. Id. The Fourth Circuit stated that the
encumbrance of a long term lease would reduce the value of the leased premises more than
any improvements the lessee might make would increase the value of the land. Id. Therefore,
the Fourth Circuit reasoned that a fixed price option remains viable throughout the term of
a dual option lease. Id.
43. Id.
44. Id. In holding that parties include a fixed price option in a dual option lease to
preserve the lessee's investment in improvements to the land, the Chiodo court discussed the
effect of dual option provisions on the potential purchase prices of leased property. Id. First,
Gulf could purchase the leased land for the amount of the fixed price contained in the lease.
See id. (discussing components of dual option provisions). Second, Gulf could purchase the
leased land for any price a third party purchaser would be willing to pay for the leased land.
See id. (discussing components of dual option provisions). Accordingly, the Fourth Circuit
stated that the amount a third party offers to pay for the leased land might be greater, less
than, or equal to the fixed price in the lease, depending on the fair market value of the leased
land at the time the third party offers to purchase the leased land. See id. (stating that dual
options create two possible prices for leased land). The court found that dual option provisions
are consistent even though the dual options might create two prices for the leased premises.
Id. The Fourth Circuit reconciled the inconsistency of the two prices by reasoning that both
prices protect a lessee's investment in any improvements to the leased land. Id. Accordingly,
if a third party offered to purchase the leased land for an amount greater than the fixed price,
the lessee could exercise the fixed price option and avoid repurchasing any improvements the
lessee made to the land. Id. On the other hand, if a third party purchaser offered to purchase
the leased land for an amount less than the fixed price option, the right of first refusal enabled
the lessee to purchase the property at the fair market value rather than the estimated future
value of the premises under the fixed price option. Id. Accordingly, the Fourth Circuit stated
that parties to a lease include dual option provisions in a lease to preserve the lessee's
investment in the leased property. Id.
45. Id. In holding that Mrs. Chiodo must sell the leased premises to Gulf under the
fixed price option, the Chiodo court noted that equitable considerations were dispositive in
the decision of a court construing dual option provisions contra to the Fourth Circuit. Id; see
Amoco Oil Co. v. Kraft, 89 Mich. App. 270, 275, 280 N.W.2d 505, 508 (1979) (holding that
inequitable result occurs if dual option provisions in lease operate independently throughout
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The Fourth Circuit stated that while the terms of the lease forced Mrs.
Chiodo to accept a price for the land that was less than the property's
market value, Gulf had negotiated fairly when the parties agreed to the
terms of the lease in 1965.46 The Fourth Circuit reasoned that enforcing the
fixed price option in favor of Gulf was equitable because the fixed price in
the lease reflected the Chiodos' estimate in 1965 of the property's future
fair market value. 47 Accordingly, the Fourth Circuit held that the Chiodos,
having bargained for the fixed price option in the lease, must comply with
48
the terms of the lease.
In contrast, the dissent in Chiodo found that Mrs. Chiodo's notice of
the third party's offer to purchase the leased premises extinguished Gulf's
right to exercise the fixed price option under the lease. 49 The dissent found
that the dual option provisions contained no language indicating that the
lease preserved the lessee's right to exercise the fixed price option throughout
the term of the lease.50 Unlike the majority, the dissent in Chiodo stated
that the Terms and Conditions Clause of the lease did not include the fixed
price option. 5 Rather, the dissent found that the Terms and Conditions
Clause referred to Gulf's right to continue leasing the property in the event
Mrs. Chiodo sold the leased land to a third party 2 The dissent reasoned

term of lease); infra notes 65-77 and accompanying text (describing facts and holding of Kraft).
The Fourth Circuit reasoned, however, that the court's holding was not inequitable to Mrs.
Chiodo. Chiodo, 804 F.2d at 286. The Fourth Circuit distinguished the facts of Chiodo from
a situation where a lessee attempts to exercise the fixed price option after the lessor sells the
leased property to a third party purchaser. Id.; see Kraft, 89 Mich. App. at 272, 280 N.W.2d
at 506 (lessee attempted to exercise fixed price option after lessor sold leased premises to third
party purchaser). The Chiodo court noted that Gulf had not attempted to exercise the fixed
price option after the third party had purchased the leased property for a price greater than
the fixed price contained in the lease. Compare Chiodo, 804 F.2d at 286 (noting that Gulf
exercised fixed price option before Mrs. Chiodo accepted third party's offer to purchase leased
land) with Kraft, 89 Mich. App. at 274, 280 N.W.2d at 507-8 (noting that lessee attempted
to exercise fixed price option after lessor accepted third party's offer to purchase leased
property); see infra notes 65-77 and accompanying text (describing facts and holding of Kraft
case). Further, the Fourth Circuit reasoned that the holding was not inequitable because Mrs.
Chiodo had had the opportunity to negotiate the amount of the fixed price contained in the
lease. Chiodo, 804 F.2d at 287.
46. Chiodo, 804 F.2d at 287.
47. Id. But see supra note 28 and accompanying text (district court in Chiodo stating
that fixed price represented value of property at time parties entered lease).
48. Chiodo, 804 F.2d at 287.
49. Id. at 287 (Wilkinson, J., dissenting).
50. Id. (Wilkinson, J., dissenting).
51. Id. at 288. (Wilkinson, J., dissenting). See supra note 17 and accompanying text
(describing Terms and Conditions Clause of Chiodo lease); notes 38-39 and accompanying text
(describing Chiodo majority's interpretation of Terms and Conditions Clause).
52. Chiodo, 804 F.2d at 288 (Wilkinson, J., dissenting). The dissent in Chiodo stated
that the fixed price option did not constitute a term under the Terms and Conditions Clause.
Id. (Wilkinson, J., dissenting). Rather, the dissent found that the Terms and Conditions Clause
merely enabled Gulf to remain on the land as lessee in the event Mrs. Chiodo sold the leased
land to another party. Id. (Wilkinson, J., dissenting). Thus, the dissent stated that once the
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that if the Terms and Conditions Clause included the fixed price option,
no third party would offer to purchase the leased property for more than
the fixed price since Gulf would retain the right to purchase the property
from the third party purchaser under the fixed price option. 3 In finding
that the fixed price option was not included in the Terms and Conditions
Clause of the Chiodo lease, the dissent also stated that the dual option
provisions in the lease were ambiguous. 54 The dissent noted that Gulf could
have clarified the dual option provisions in the Chiodo lease by inserting
language that explicitly stated that Gulf's failure to exercise the right of
first refusal would not extinguish the fixed price option.5 Therefore, the

land was sold, the sale extinguished Gulf's right to exercise the fixed price option, but not
Gulf's right to lease the land. Id. (Wilkinson, J., dissenting). Accordingly, the dissent concluded
that the Terms and Conditions Clause included Gulf's rights as lessee under the lease, but not
Gulf's rights as a potential purchaser of the leased property. Id. (Wilkinson, J., dissenting).
In addition, the dissent maintained that the dissent's construction of the dual option provisions
represented the Chiodos' reasonable expectation that they could sell the leased premises for
the property's fair market value. Id. (Wilkinson, J., dissenting). The Chiodo dissent reasoned
that the majority's holding would impede the alienation of real property because the fixed
price option would prevent a third party from purchasing the leased property if the fair market
value of the property was greater than the fixed price option in the lease. Id. at 289 (Wilkinson,
J., dissenting); see Williams v. First Fed. Say. & Loan Assoc., 651 F.2d 910, 919 & n.18 (4th
Cir. 1981) (recognizing landowner's right to freely alienate property); Amoco Oil Co. v. Snyder,
505 Pa. 214, -,
478 A.2d 793, 800 (1984) (Zappala, J., dissenting) (stating that allowing
dual option provisions to operate independently would restrict owner's freedom to alienate
land).
53. Chiodo, 804 F.2d at 288 (Wilkinson, J., dissenting).
54. Id. (Wilkinson, J., dissenting).
55. Id. at 287 (Wilkinson, J., dissenting). The dissent in Chiodo stated that had the
drafter of the lease included the following language to the lease, the meaning of the dual
option provision would have been clear: 'If the lessee does not exercise its right of first
refusal, it retains the tight to buy the property at the fixed option price for the remainder of
the lease."' Id. (Wilkinson, J., dissenting). The dissent noted that other oil companies have
adopted similar language in the companies' standardized lease forms to eliminate any ambiguity
in the dual option provisions. Id. (Wilkinson, J., dissenting); see Shell Oil Co. v. Prescott,
398 F.2d 592, 593 (6th Cir. 1968) (form lease states that lessee's failure to exercise right of
first refusal would not preempt lessee's right to exercise fixed price option), cert denied, 393
U.S. 1017 (1969); Conroy v. Amoco Oil Co., 378 So. 2d 561, 564 (Fla. Dist. Ct. App. 1979)
(lease stated that dual option provisions remained viable even if lessor assigned or sold leased
property to another party); M & M Oil Co. v. Finch, 7 Kan. App. 2d 208, 213, 640 P.2d
317, 321 (1982) (holding that dual option provisions operate conjunctively unless language in
lease states that the relationship is independent); Texaco, Inc. v. Creel, 310 N.C. 695, 704,
314 S.E.2d 506, 511 (1984) (form lease states that lessee's right to exercise options is continuous
and preemptive and lessee's failure to exercise one option would not affect lessee's tight to
exercise option during future term of lease); Amoco Oil Co. v. Snyder, 505 Pa. 214,
,
478 A.2d 793, 798 n.* (1984) (lease stated that lessee's right to exercise purchase options
continued despite any change in interest in lease); Crowley v. Texaco, Inc., 306 N.W.2d 871,
872 (S.D. 1981) (lease described dual options as continuous and preemptive and stated that
failure of lessee to exercise option in one instance would not extinguish lessee's right to exercise
option in another case); Tarrant v. Self, 387 N.E.2d 1349, 1353 (1979) (holding that dual option
provisions operate conjunctively unless language in lease states that the relationship is independent).
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Chiodo dissent supported the district court's decision not to allow Gulf to
exercise the fixed price option in the lease after Mrs. Chiodo had given
56
Gulf notice of the third party offer.

In addition to finding that the language of the dual option provisions
was ambiguous, the dissent in Chiodo stated that the majority's construction
of the lease produced an inequitable result.17 The dissent noted that the
majority's holding would cause Mrs. Chiodo to accept a price for the leased
property well below the fair market value of the property.5 8 Moreover, the

dissent stated that Mrs. Chiodo had been in an inferior bargaining position

during the lease negotiations.5 9 The dissent reasoned that while one or more

lawyers typically assist an oil company in negotiating a lease, ordinary
property owners like the Chiodos typically have little if any legal assistance
during lease negotiations 0 Thus, the dissent found that since the Chiodos

were in an inferior bargaining position, the Chiodos and Gulf were unable

6
to negotiate fairly the terms of the lease. 1
Other jurisdictions support the Chiodo dissent's interpretation of the
enforceability of dual option provisions in leases.6 2 In contrast to the Chiodo
majority's holding that dual option provisions are independent, other courts
have ruled that a lessor's notice to a lessee of a third party's offer to
purchase the leased property extinguishes the fixed price option contained
in a dual option lease.6 3 For example, in Amoco Oil Co. v. Kraft,64 the
Court of Appeals of Michigan held that dual option provisions operate
conjunctively throughout the term of the lease.6 5 In Kraft Amoco Oil
Company (Amoco), the lessee, and the Krafts, the original lessors, entered
into a dual option lease that gave Amoco an option to purchase the leased

56. Chiodo, 804 F.2d at 287 (Wilkinson, J., dissenting).
In addition to finding that notice of Gulf's right of first refusal extinguished Gulf's right
to exercise the fixed price option, the dissent in Chiodo noted that ambiguous provisions in a
contract are typically construed against the drafter. Id. at 287-88 (Wilkinson, J., dissenting).
57. Id. at 288 (Wilkinson, J., dissenting).
58. Id. (Wilkinson, J., dissenting).
59. Id. (Wilkinson, J., dissenting).
60. Id. at 287 (Wilkinson, J., dissenting).
61. Id. (Wilkinson, J., dissenting). In addition to finding that the parties were unable
to negotiate fairly the lease, the dissent in Chiodo stated that when Gulf and Chiodo negotiated
the lease, the Chiodos did not know their potential obligations under the lease. Id. at 288-89
(Wilkinson, J., dissenting). The dissent found that had the lease included a clarifying phrase,
the Chiodos would have noticed that Gulf intended the fixed price option to give Gulf the
right to purchase the leased land for a price potentially below the fair market value of the
land. Id. (Wilkinson, J., dissenting). As the drafter had written the lease, however, the Chiodos
were unaware that the dual option provisions could be construed to operate independently.
Id. (Wilkinson, J., dissenting).
62. See supra note 11 (indicating jurisdictions holding that dual option provisions operate
conjunctively).
63. See supra note 11 (listing courts holding that notice of third party offer extinguishes
lessee's right to exercise fixed price option contained in dual option lease).
64. 89 Mich. App. 270, 280 N.W.2d 505 (1979).
65. Amoco Oil Co. v. Kraft, 89 Mich. App. 270, 274-75, 280 N.W.2d 505, 507-8 (1979).
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property for $60,000. 6 Pursuant to the right of first refusal provision, the
Krafts notified Amoco that a third party had offered the Krafts $165,000
for the property. 67 Despite the notice, Amoco declined to exercise the right
of first refusal or the fixed price option.68 Accordingly, the Krafts accepted
the third party's offer for the leased property. 69 After the sale, Amoco
notified the third party, that Amoco intended to exercise the fixed price
option under the lease.70 The lessors refused to convey the property to
Amoco, contending that the Krafts' notice to Amoco of the third party
offer had extinguished the fixed price option under the lease.71 Accordingly,
Amoco filed suit seeking specific performance of the fixed price option in
the lease.72
In Kraft the Michigan Court of Appeals held that the Krafts' notice to
Amoco of the third party offer extinguished Amoco's right to exercise the
fixed price option in the dual option lease. 7 The Michigan Court of Appeals

66. Kraft, 89 Mich. App. at 272, 280 N.W.2d at 506. In Kraft Amoco succeeded
Standard Oil's interest, as lessee, in the dual option lease. Id. The lease contained a ten year
term and gave Amoco the option to renew the lease for two consecutive five year periods. Id.
In addition to describing the terms of the fixed price option and the lessee's right of first
refusal, the lease contained a clause preserving the terms and conditions of the lease in the
event the lessor sold or assigned the lessor's interest in the lease. Id. at 273 n.1, 280 N.W.2d
at 507 n.l. The lease stated that if the lessee declined to exercise the right of first refusal:
[a]ll of [the] terms and conditions [of the lease] shall nevertheless remain in full
force and effect and the Lessor and any purchaser or purchasers of the demised
premises shall be bound thereby, and in the event said premises are not sold for
any reason pursuant to the bona fide offer set forth in the notice, the Lessee shall
have, upon the same conditions of notice, the continuing first option to purchase
the said premises upon the terms of any subsequent bona fide offer or offers to
purchase.
Id.
67. Id. at 272, 280 N.W.2d at 506.
68. Id.
69. Id.
70. Id. In Kraft after Amoco declined to exercise either the right of first refusal or the
fixed price option contained in the lease, the third party purchaser purchased the leased
premises from the owners, Mr. and Mrs. Kraft. Id.
71. Id. at 272-3, 280 N.W.2d at 506-7.
72. Id. at 273, 280 N.W.2d at 507. In Kraft, Amoco originally filed suit in the Circuit
Court of Macomb County, Michigan. Id. at 270, 280 N.W.2d at 505. The circuit court granted
summary judgment in favor of the lessor denying Amoco's action for specific performance
seeking conveyance of the leased property for the fixed price contained in the lease. Id.
Accordingly, Amoco appealed the lower court's decision to the Court of Appeals of Michigan.
Id. However, the Court of Appeals affirmed the lower court's decision holding that dual
option provisions in a lease operate conjunctively. Id. at 276, 280 N.W.2d at 508.
73. Id. at 273-74, 280 F4.W.2d at 507. The Kraft court rejected the lessee's argument
that the right of first refusal was subordinate to the fixed price option. Id. at 274, 280 N.W.2d
at 507. The Michigan Court of Appeals reasoned that under the lessee's interpretation of the
dual option provisions, the fixed price option would freeze the value of the leased property.
Id. The court explained that if the fixed price option operated independently throughout the
duration of the lease no third party would offer to purchase the property for more than the
fixed price because the third party would not want to risk losing its investment to the lessee
if the lessee elected to exercise the fixed price option. Id.
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stated that the parties to the lease could not have intended to freeze the
value of the leased premises with the fixed price option. 74 The Kraft court
stated that no third party would offer more for the property than the fixed
price in the lease if the fixed price option operated independently throughout
the term of the lease. 75 The court reasoned that unless notice of the lessee's
right of first refusal preempted the fixed price option, a third party purchaser
would risk losing any investment in the property greater than the price fixed
in the lease to the lessee exercising the fixed price option. 76 Accordingly,
the Kraft court found that the Krafts' notice to Amoco of the third party
offer extinguished Amoco's right to exercise the fixed price option under
the lease.

77

Unlike the Kraft court, many jurisdictions construe dual option provisions like the Chiodo court and hold that dual option provisions in a lease
operate independently. 78 For example, in Shell Oil Co. v. Prescott, 79 the
United States Court of Appeals for the Sixth Circuit held that a lessor's
notice to a lessee of a third party offer did not extinguish the lessee's right
to exercise the fixed price option under the lease. s0 In Prescott the lessor
and lessee, Shell Oil Company (Shell), entered into a lease containing dual
option provisions. 8 The lessor gave notice to Shell of the lessor's intent to

74. Id. at 274 & n.2, 280 N.W.2d at 507 & n.2. In finding that notice of a third party
offer extinguished the fixed price option, the Kraft court explained that only if the market
price of the leased property was less than the fixed price option would the lessee exercise the
right of first refusal. Id. The Kraft court stated that the parties to the lease did not intend to
freeze the value of the leased property by placing a ceiling on third party offers. Id. at 274-5
& n.2, 280 N.W.2d at 507-08 & n.2. The court further stated that the parties to the lease did
not intend for the fixed price option to affect the usefulness of the first refusal option. Id.
The court in Kraft stated also that equitable considerations influenced the outcome of the
court's holding. Id. at 275, 280 N.W.2d at 508. The Michigan Court of Appeals noted that
courts grant specific performance only if the party seeking specific performance has acted in
accordance with principles of equity and fairness. Id. The Kraft court reasoned that Amoco's
attempt to exercise the fixed price option in the last year of the lease after a third party had
purchased the leased property failed to constitute fair dealing. Id. Accordingly, the Kraft court
found that Amoco had not acted in accordance with equity and denied the plaintiff specific
performance of the fixed price option in the lease. Id.
75. Id.at 274, 280 N.W.2d at 507.
76. Id.
77. Id.

78. See supra note 9 (listing cases holding in accord with Chiodo court that dual options
provisions operate independently).
79. 398 F.2d 592 (6th Cir. 1968), cert. denied, 393 U.S. 1017 (1969).
80. Shell Oil Co. v. Prescott, 398 F.2d 592, 594 (6th Cir. 1968), cert. denied, 393 U.S.
1017 (1969).
81. Id. In Prescott Shell Oil Company, as lessee, and Mrs. Prescott, as lessor, entered
into a lease agreement containing dual option provisions. Id. The lease stated that the lessee
could purchase the leased premises at any time during the term of the lease under the fixed
price option. Id. In the paragraph describing the lessee's right of first refusal, the lease stated
that if Shell failed to exercise either of the dual option provisions in the lease, the terms of
the lease would remain effective, including Shell's option to purchase the leased property under
the fixed price option. Id. at 592-93.
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accept a third party offer to purchase the leased premises for $50,000.82
Rather than exercise the right of first refusal under the lease, Shell attempted
to purchase the property for $32,500 under the fixed price option.83 The
lessor refused to sell the leased premises for $32,500, contending that the
fixed price option terminated when Shell received notice of the third party
specific
offer.84 As a result, Shell filed an action against the lessor seeking
5
performance of the fixed price option in the dual option lease.
The Sixth Circuit in Prescott held that the dual option provisions in
the lease operated independently and, therefore, granted Shell specific
performance of the fixed price option.8 6 The Prescott court reasoned that
the lease contained language indicating that the dual option provisions
operated independently.17 The court referred to a provision in the lease that
explicitly stated that Shell's failure to exercise the right of first refusal
would not prejudice Shell's right to exercise the fixed price option.88
Similarly, in Amoco Oil Co. v. Snyder8 9 the Supreme Court of Pennsylvania held that a lessee's right to purchase leased property for a fixed
price remained viable even though the lessor gave the lessee notice of a
third party offer to purchase the leased premisesP ° In Snyder the lessee,
Amoco Oil Company (Amoco), entered into a lease containing dual option
provisions that gave Amoco a fixed option to purchase the leased land for
$45,000.91 Pursuant to the right of first refusal provision in the lease, the
lessor gave Amoco notice of an offer by a third party to purchase the

82. Id. at 593.
83. Id.

84. Id. at 594.
85. Id. at 593. In Prescott Shell filed a diversity suit in the United States District Court
for the Western District of Tennessee. Id. Shell sought specific performance of the fixed price
option contained in the dual option lease. Id. at 592. The district court reviewed cross motions
for summary judgment and granted specific performance of Shell's right to exercise the fixed
price under the dual option lease. Id. The lessor appealed the district court's decision to the
United States Court of Appeals for the Sixth Circuit. Id. On appeal, the Sixth Circuit affirmed
the lower court's decision holding that dual option provisions in a lease are independent. Id.
at 594.
86. Id. at 594.
87. Id.
88. Id.; see supra note 81 and accompanying text (describing language in Prescott lease
that explicitly preserved fixed price option throughout duration of lease); supra note 55
(describing leases containing language that explicitly preserved lessee's right to exercise fixed
price option throughout term of lease).
89. 505 Pa. 214, 478 A.2d 795 0984).
90. Amoco Oil Co. v. Snyder, 505 Pa. 214, -, 478 A.2d 795, 798-99 (1984).
-, 478 A.2d at 796. In Snyder American Oil Company signed a lease
91. Id. at
containing dual option provisions in 1968. Id. The lease contained a ten year term with two
options to renew the lease for consecutive five year terms. Id. Soon after signing the lease,
Amoco Oil Company succeeded American Oil's interest in the lease. Id. The dual option
provisions in the lease also contained language stating that all terms and conditions of the
lease continued even if the lessee declined to exercise the right of first refusal. Id. In addition,
the lease stated that the lessor or any purchaser of the leased property must comply with all
terms and conditions of the lease. Id.
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leased property for $75,000.92 Amoco declined to exercise the right of first
refusal under the lease and gave the lessor notice that Amoco intended to
purchase the property pursuant to the fixed price option. 9J The lessor refused
to accept the terms of the fixed price option. 94 As a result, Amoco sought
95
specific performance of the fixed price option under the lease.
In Snyder, the Pennsylvania Supreme Court granted judgment in favor
of Amoco, requiring the lessor to convey the leased premises to Amoco
under the terms of the fixed price option. 96 The Pennsylvania Supreme
Court found that the language of the lease indicated that the fixed price
option operated independently of Amoco's right of first refusal. 97 The court
noted that the lease explicitly stated that in the event the lessor conveyed
the land to a third party, the lessee retained the right to exercise either the
98
right of first refusal or the fixed price option.
In enforcing Amoco's right to exercise the fixed price option, the
Pennsylvania Supreme Court found that Amoco and the lessor had included
the dual option provisions in the lease for Amoco's benefit. 99 The Snyder
court explained that the fixed price option under the lease set a ceiling on
the value of the lessor's land, protecting Amoco's right to purchase the
leased property for a set price during the term of the lease. ° ° The court
further stated that the right of first refusal protected Amoco's right to
purchase the land if a third party offered to buy the leased premises for a

92. Id. at
93. Id.
94. Id.

__

, 478 A.2d at 797.

95. Id. In Snyder Amoco Oil originally sought specific performance of the fixed price
option in the lease in the Court of Common Pleas of Mercer County, Pennsylvania. Id. The
Court of Common Pleas granted specific performance to Amoco Oil of the fixed price option
in the lease. Id. The lessor appealed the trial court's decision to the Superior Court of
Pennsylvania. Id. The Superior Court also affirmed the holding of the Court of Common
Pleas granting specific performance of the fixed price option in the lease. Id. After granting
allocatur (an order of a court granting something requested), the Supreme Court affirmed the
lower court's grant of specific performance. Id.
96. Id.
97. Id. at

_

, 478 A.2d at 798. In Snyder the lease stated that "in no event shall

such conveyance, assignment or other change of interest affect this lease or the renewal of
purchase option rights of Lessee hereunder." Id. at -, 478 A.2d at 798 & n.*. The court
reasoned that the language of the lease was sufficient to preserve the lessee's fixed price option
in the lease, even if the fixed price option did not constitute a term or condition under the
terms and conditions clause of the lease. Id.; see Pettit v. Tourison, 283 Pa. 529,
-, 129
A. 587, 587-88 0925) (stating that terms and conditions clause of lease is not sufficient to
preserve covenants to lease unless covenant is essential). In addition, the Snyder court noted
that the language describing the fixed price option in the lease explicitly stated that the lessee
could exercise the fixed price option "at any time" during the term of the lease. Snyder, 505
Pa. at -, 478 A.2d at 798.
98. Amoco Oil Co. v. Snyder, 505 Pa. 214, -, 478 A.2d 793, 798 & n.* (1984); see
supra note 97 and accompanying text (describing language explicitly preserving fixed price
option in lease).
99. Snyder, 505 Pa. at

100. Id.

-,

478 A.2d at 798.
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price less than the amount of the fixed price option.' 0' Accordingly, the
court reasoned that Amoco had the option of purchasing the leased premises
either for the fixed price or for a price matching the third party's offer102
Thus, the Snyder court noted that although the dual option provisions
potentially create two purchase prices for the leased land, the dual option
provisions were not contradictory because the parties to the lease had
included the dual options to protect the lessee's interest in purchasing the
leased property. 10
Jurisdictions that have construed the enforceability of dual option
provisions in leases analyze the intent of the parties, any equitable considerations, and the language of the lease.' 4 In accord with other courts, the
Chiodo court considered the intent of the parties at the time the parties
entered into the lease.'0 5 The Fourth Circuit correctly determined that Gulf
and the Chiodos had included the dual option provisions in the lease for
Gulf's benefit.'0 Unless dual option provisions in a lease operate independently, notice of a lessee's right of first refusal forces the lessee to purchase
the leased premises and any of the lessee's improvements to the leased

101. Id.
102. Id.
103. Id. In Snyder the Pennsylvania Supreme Court found no equitable considerations
that required the court to construe the dual options conjunctively. Id. at -, 478 A.2d at
799. The court reasoned that the parties had negotiated and agreed to the terms of the lease
and, accordingly, must now abide by the terms of the lease, including the fixed price option.
Id. Therefore, the Pennsylvania Supreme Court held that the dual option provisions were
independent. Id. at -, 478 A.2d at 798-99.
-, 478 A.2d at 798-99 (construing dual option provisions on basis of
104. Id. at
express language in lease, intent of parties and equitable considerations); Amoco Oil Co. v.
Kraft, 89 Mich. App. 270, 273-35, 280 N.W.2d 505, 507-8 (1979) (construing dual option
provisions on basis of parties' intent, language of lease and equitable factors); Crowley v.
Texaco, Inc., 306 N.W.2d 871, 874 (S.D. 1981) (construing dual option provisions on basis
of express language in lease, intent of parties and equitable considerations).
105. See Gulf Oil Co. v. Chiodo, 804 F.2d 284, 285 (4th Cir. 1986) (ascertaining intent
of parties during lease negotiations).
106. See supra notes 40-44 and accompanying text (describing Chiodo court's analysis of
parties' intent); supra notes 74-77 and accompanying text (Kraft court ascertaining intent of
parties at inception of lease in order to construe meaning of lease); supra notes 99-103 and
accompanying text (Snyder court ascertaining intent of parties at inception of lease in order
to construe meaning of lease).
Some courts support an independent construction of dual option provisions on the principle
of property law that a purchase option is a covenant that runs with the land. See, e.g., First
Citizens Bank & Trust Co. v. Frazelle, 226 N.C. 724, 728, 40 S.E.2d 367, 370 0946) (holding
that purchase option is covenant that runs with land and stating that option in lease giving
lessee right to purchase leased premises is continuing offer that lessor can not withdraw);
Crotts v. Thomas, 226 N.C. 385, 387, 38 S.E.2d 158, 159 0946) (holding that purchase option
is covenant that runs with land). Thus, if a third party purchased the leased property, the
third party owner-lessor would be bound to comply with the provisions of the fixed price
option. Id. But see 3A G. THoMPsoN, Co MNrARaS ON THE MODERN LAW OF REAL PROPERTY
§ 1329 (1981 Replacement) (finding that exercise of right of first refusal extinguishes lessee's
fixed price option).
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premises to save the lessee's investment from a third party purchaser.1 °7
Accordingly, the Chiodo court's construction of the enforceability of a
fixed price option encourages a lessee to improve leased property without
fear of losing the investment. 0 Since parties include dual option provisions
in a lease for the lessee's benefit, the Fourth Circuit's holding that dual
option provisions operate independently is well-reasoned.' °9
In addition to analyzing the intent of parties in including dual option
provisions in a lease, courts consider whether a certain construction of a
dual option lease would have adverse equitable effects on either party to
the lease.110 The court in Chiodo properly stated that the holding was not
inequitable because Mrs. Chiodo had bargained for and agreed to the fixed
price contained in the lease.' Accordingly, the Fourth Circuit in Chiodo
correctly reasoned that Mrs. Chiodo must abide by the agreed upon price
though the fixed
and sell the property under the fixed price option even
2
value."
market
fair
property's
the
than
less
was
price

107. See supra notes 40-44 and accompanying text (describing Chiodo court's reasoning
that Chiodos and Gulf intended for dual option provisions in lease to operate independently
throughout duration of lease agreement); supra notes 99-103 and accompanying text (describing
Snyder court's holding that dual option provisions must operate independently to protect
lessee's investment in leased premises from third party purchaser).
108. See Chiodo, 804 F.2d at 286 (Chiodo court stating that construing dual option
provisions in lease conjunctively would discourage lessee from making improvements to leased
land); supra notes 40-44 and accompanying text (describing Chiodo court's reasoning that
parties to dual option lease did not intend for right of first refusal to preempt lessee's right
to exercise fixed price option because conjunctive construction of dual options would force
lessee to purchase value of lessee's improvements if lessee wanted to save investment from
third party purchaser).
109. See Chiodo, 804 F.2d at 286 (holding that dual option provisions in leases operate
independently); supra notes 99-103 and accompanying text (describing Snyder court's reasoning
that parties to lease include dual option provisions for lessee's benefit).
110. See supra notes 57-61 and accompanying text (describing Chiodo dissent's consideration of equitable factors in analyzing relationship between dual option provisions in lease);
supra note 74 (describing Kraft court's consideration of equitable factors in court's analyzing
relationship between dual option provisions in lease); supra note 103 (describing Snyder court's
consideration of equitable factors in analyzing relationship between dual option provisions in
lease).
111. See Chiodo, 804 F.2d at 287 (finding that Chiodo holding was equitable to Mrs.
Chiodo); supra notes 45-48 and accompanying text (discussing Chiodo court's holding that
allowing lessee to exercise fixed price option is equitable because lessor had agreed to price
set in fixed price option); supra note 103 (discussing Snyder court's holding that allowing lessee
to exercise fixed price option is equitable because lessor had agreed to price set in fixed price
option). But see supra notes 57-61 and accompanying text (describing Chiodo dissent's finding
that enforcement of fixed price option after notice of third party offer produces inequitable
result); supra note 74 (describing Kraft court's finding that enforcement of fixed price option
after notice of third party offer produces inequitable result).
112. See Chiodo, 804 F.2d at 286-87 (stating that enforcing fixed price option against
Mrs. Chiodo produced no inequitable results); supra notes 45-48 and accompanying text
(describing Chiodo court's reasoning that enforcing fixed price option against Mrs. Chiodo
produced no inequitable result because Mrs. Chiodo had agreed to price set in lease).
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In addition, courts review the language of dual option leases to determine the relationship between the dual option provisions."' In Chiodo the
Fourth Circuit properly found that the language of the lease gave Gulf the
continuing right to purchase the leased property for the fixed price during
the term of the lease. 1 4 The wording of the Chiodo lease describing the
dual option provisions neither modified nor preempted Gulf's right to
exercise the fixed price option throughout the term of the lease." 5 Rather,
the lease stated that all terms and conditions of the lease continued despite
lessee's failure to exercise the right of first refusal. 1 6 The Chiodo lease
contained no language implying that the right of first refusal preempted the
7
fixed price option provision in the lease."
The Fourth Circuit correctly noted that the language a drafter includes
in a dual option lease to describe the relationship between a lessee's right
of first refusal and fixed price option explains the split among courts
construing dual option provisions.," However, the Chiodo court failed to
recognize that the dispositive language influencing courts to construe dual
option provisions independently is more specific than the language included
in the Terms and Conditions Clause in the Chiodo lease." 9 Rather, the
decisions of courts holding that dual option provisions operate independently
have involved leases containing language that explicitly states that the lessee's

113. See Chiodo, 804 F.2d at 286 (analyzing language of lease to determine relationship
between dual option provisions); supra notes 87-88 and accompanying text (discussing reasoning
of Prescott court that language of lease indicated that dual option provisions operated
independently); supra notes 97-98 and accompanying text (discussing reasoning of Snyder court
that language of lease indicated that dual option provisions operated independently).
114. See Chiodo, 804 F.2d at 286 (stating that language of dual option lease indicated
that dual options were independent).
115. See id. (holding that lease gave Gulf continuing right to exercise fixed price option
during term of lease); supra notes 87-88 and accompanying text (discussing Prescott court's
reasoning that language of dual option lease provisions did not modify lessee's right to exercise
fixed price option); supra notes 97-98 and accompanying text (discussing reasoning of Snyder
court that language of dual option lease provisions did not modify lessee's right to exercise
fixed price option).
116. See Chiodo, 804 F.2d at 284 n.* (quoting language of dual option provisions in
Chiodo lease); compare supra notes 38-39 and accompanying text (Chiodo majority describing
Terms and Conditions Clause in Chiodo lease); with supra notes 51-54 (Chiodo dissent finding
that Terms and Conditions Clause did not include fixed price option); supra notes 96-97 and
accompanying text (describing Snyder court's analysis of terms and conditions clause).
117. See Chiodo 804 F.2d at 284 n.* (describing court's analysis of language in Chiodo
lease); supra notes 16-17 and accompanying text (describing language of right of first refusal
and fixed price option in lease); supra notes 87-88 and accompanying text (Prescott court
finding that language of dual 'option provisions neither preempted nor modified fixed price
option); supra notes 97-98 and accompanying text (Snyder court finding that language of dual
option provisions neither preempted nor modified fixed price option).
118. See Chiodo, 804 F.2d at 286 (stating that split among courts construing enforceability
of dual option provisions is based on language of leases).
119. See supra note 55 and accompanying text (discussing language in leases construed
by other courts explicitly describing relationship between dual option provisions).
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right of first refusal operates independently of the fixed price option.120
Modern courts, such as the Prescott and Snyder courts, enforcing a fixed
price option after notice to a lessee of a third party offer have explained
that the outcome of the court's holding depended on the language of the
lease explaining the relationship between the dual option provisions. 21 The
courts' decisions have implicitly recognized that dual option provisions
inherently are ambiguous to a lay person unless a lease includes a phrase
to clarify the relationship. 122 Because a lessor often has inferior bargaining
power, courts such as the Snyder and Prescott courts, as well as the Chiodo
dissent, have found that drafters of a dual option lease must include a
phrase in the lease explicitly stating the relationship between the dual option
provisions. 12a By requiring drafters of the lease to include a phrase to clarify
the dual option provisions, the relationship between the dual option provisions will be clear to a lessor at the commencement of the lease and
thereby prevent a lessor from having any basis for debating the enforcement
of a fixed price during the term of the lease. 24
In Gulf Oil Corp. v. Chiodo the Fourth Circuit held that the lessee's
failure to exercise the right of first refusal after notice of a third party's
offer did not extinguish the fixed price option under the dual option lease.22
The Fourth Circuit correctly based its holding on the language of the lease
and on the parties' intent to include dual option provisions in the lease for
Gulf's benefit. 26 However, the Fourth Circuit failed to consider the emerging
trend in which courts enforce dual option provisions independently only if

120. See id. (indicating trend of courts to base outcome of holding on whether lease
contains specific language describing relationship between dual option provisions).
121. See supra notes 87-88 and accompanying text (discussing Prescott court's holding
that specific language in lease describing relationship between dual option provisions was
dispositive in court's holding that dual options operate independently); supra notes 97-98 and
accompanying text (discussing Snyder court's holding that specific language in lease describing
relationship between dual option provisions was dispositive in court's holding that dual options
operate independently).
122. See supra notes 54-55 and accompanying text (describing dissent in Chiodo holding
that drafter of dual option provisions in lease could have clarified relationship with additional
wording).
123. See supra notes 87-88 and accompanying text (Prescott court stating that specific
language must be included in lease containing dual option provisions to describe relationship
between dual options); supra notes 97-98 and accompanying text (Snyder court stating that
specific language must be included in dual option lease to describe relationship between dual
options); supra notes 54-55 and accompanying text (dissent in Chiodo reasoning that to
construe dual option provisions independently, lease must contain phrase stating independent
relationship between dual options).
124. See supra notes 55-61 and accompanying text (discussing Chiodo dissent's statement
that since lessor is in inequitable bargaining position, drafter must include phrase to clarify
relationship between dual option provisions).
125. See Gulf Oil Corp. v. Chiodo, 804 F.2d 284, 286 (4th Cir. 1986) (holding that dual
option provisions operate independently); supra notes 36-48 and accompanying text (describing
Chiodo court's holding and rationale for construing dual option provisions independently).
126. See supra notes 37-39 and accompanying text (analyzing Chiodo court's analysis of
language in lease and intent of parties in determining enforceability of dual option provisions).
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the lease contains a phrase explicitly preserving the lessee's right to exercise
the fixed price option during the duration of the lease. 127 To avoid the risk

of future controversy concerning the relationship of dual option provisions,
attorneys should include a phrase in all dual option leases that clarifies the
fixed price option
parties' intent that the lessee's right to exercise 2the
8

operates independently of the right of first refusal.

MARY HOGE AcKERLY

127. See supra notes 118-124 and accompanying text (indicating trend of courts to find
phrase clarifying relationship of dual option provision in lease dispositive in court's construction
of lease).
128. See supra notes 118-124 and accompanying text (describing necessity of including
clarifying phrase in lease containing dual option provisions to preserve vitality of fixed price
option).

